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Securities & Shareholder Disputes

Aidan Cameron, Kate Macdonald and Jack Ruttle

HARRINGTON GLOBAL OPPORTUNITIES FUND LTD.
V. ECO ORO MINERALS CORP., 2017 BCSC 664, 2017
BCSC 669 AND 2017 BCCA 224

In this decision, the British Columbia Supreme Court refused to set aside a
Canadian mining company'’s issuance of new shares on the basis that the
issuance was oppressive.

In need of capital, Eco Oro Minerals Corp.
entered into investment agreements with the
other respondents whereby each respondent
was issued convertible debt instruments. The
petitioners then purchased shares in Eco. After
Eco's share price increased significantly, Eco
decided to convert the debt instruments into
shares, resulting in the issuance of new shares.
The conversion occurred shortly before a
scheduled shareholders’ meeting called for the
purpose of attempting to remove and replace
Eco’s board. The petitioners sought to have the
issuance of new shares set aside on the basis of oppression.

The Court dismissed the oppression claim. There was no evidence that
converting the debt instruments into shares was not in Eco’s best
interests. Such an action was permitted under the investment agreements,
and the petitioners purchased shares in Eco knowing that the conversion
was possible at any time. The Court was not persuaded by the petitioners’
central argument that the timing of the conversion was improper. Eco had
the right to effect the conversion at any time, and its decision should be
afforded reasonable deference under the business judgment rule. It was
reasonable that Eco would want the new shares to be issued before the
meeting so that the new shareholders could participate. Moreover, the
upcoming meeting to replace Eco’s board did not mean that the board
must halt all action; Eco must continue to operate as usual in the interim.

Shortly before releasing the above decision, the Court was informed that
the Ontario Securities Commission (OSC) had issued an order setting aside
its earlier decision to approve Eco’s issuance of new shares, and ordering
that the new shares may not be voted at the upcoming shareholders’
meeting. In response, the Court issued additional reasons, adjourning the
shareholders’ meeting to a later date to be set by Eco. The Court based
this decision on the perceived conflict between its earlier decision and that
of the OSC.
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The petitioners appealed both the Court’s decision dismissing the
oppression claim, and its subsequent decision to adjourn the shareholders’
meeting to a later date.

The Court of Appeal overturned the adjournment of the shareholders’
meeting, finding that the lower Court was incorrect to characterize the
OSC's decision as being in conflict with its own. The error was the result of
a failure to account for the differing purposes of the Business Corporations
Act and the Securities Act. The former is concerned with corporate
governance generally and does not regulate public securities markets, while
the latter is regulatory and aimed at ensuring fair and efficient operation

of markets in the public interest. Though similar relief was sought in the
Supreme Court and the OSC, the orders issued in each were unrelated.

The sole issue before the Supreme Court was whether oppression was
established, and Ontario securities law was not relevant to this issue. The
Court of Appeal has not yet ruled on the oppression issue.

LBP HOLDINGS LTD. V. HYCROFT MINING CORPORATION,
2017 ONSC 6342

In this decision, the Ontario Superior Court of Justice certified, by
consent, a securities class action brought against the operator of a
Nevada gold mine alleging primary market misrepresentation in connection
with a “bought deal” public offering, but dismissed the application for
certification brought against the companies that underwrote the offering.

Hycroft Mining Corporation, which operates the Hycroft Gold Mine in
Nevada, effected a cross-border US$150 million secondary public offering
of shares of common stock. The offering was financed as a “bought deal”
with Cormark Securities and Dundee Securities (the Underwriters) acting
as principals, both of which had conducted due diligence and certified that
the prospectus, to the best of their knowledge and belief, contained full,
true, and plain disclosure of all material facts. It was later alleged, however,
that representations about the gold mine's production violated Hycroft's
disclosure obligations because the prospectus omitted certain operational
problems at the mine that had hindered gold production. Hycroft later
disclosed these problems, leading to a two-day decline in share value.

The plaintiff, a Hycroft shareholder, commenced a proposed class action
against Hycroft. The plaintiff also sued the Underwriters for negligence and
negligent misrepresentation, again as a class proceeding.

Hycroft consented to certification of the Securities Act claim in exchange
for the plaintiff's agreement to abandon the common law tort claims it had
also made against Hycroft.

As for the action against the Underwriters, the Court concluded that a
class action would not be the preferable proceeding. This conclusion rested
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largely on the Court’s consideration of the torts the plaintiff alleged. The
elements of reliance, causation and damages raised highly individual issues
that would inevitably have to be proven at individual issues trials. Further, the
common issues of the statutory claim against Hycroft were not congruent
with the common issues of the tort claims against the Underwriters, which,
again, reduced the benefits of a class action. The Court observed that the
Underwriters' representations differed from those of Hycroft, and could

be true even if Hycroft made misrepresentations in the prospectus. The
Underwriters’ duty and standard of care in negligence also differ from that
of Hycroft. While the claims against Hycroft and the Underwriters arise out
of a common factual narrative, they do not rest on the same factual or legal
foundation. As such, findings made in the claim against Hycroft would only
moderately assist in prosecution of the claims against the Underwriters.

WONG V. PRETIUM RESOURCES, 2017 ONSC 3361

In this decision, the Ontario Superior Court of Justice granted a shareholder
leave to proceed with a securities class action against Pretium Resources
Inc. for secondary market misrepresentation under s. 138.8 of the Ontario
Securities Act.

Pretium, a Vancouver-based mineral exploration company developing a gold
mine in northwest British Columbia, hired a mining consultant to produce a
mineral resource estimate. This estimate was relied on in a feasibility study
concluding that the project was viable. Another consultant was retained to
test and verify the validity of the mineral resource estimate using a “sample
tower” test which relied on a relatively small sample size. Based on this test,
the consultant concluded that the mineral resource estimate was materially
inaccurate and unreliable. Pretium disagreed, and did not publicly disclose
the consultant’s conclusion. The consultant eventually resigned over the
issue, and Pretium thereafter disclosed the consultant’s conclusion, though
it also expressed its disagreement. The plaintiff, who had purchased Pretium
shares only to see their value plummet after the announcement, claimed
that the sample tower test results and the consultant’s concerns ought to
have been disclosed. As it turned out, Pretium was proven right—the sample
tower results were inaccurate, and the mine was viable.

Despite this, the Court held that the plaintiff had a reasonable possibility
of success, finding that Pretium should have disclosed the sample tower
test results and the consultant’s concerns. The opinion of an experienced
mining consultant was material regardless of Pretium'’s concerns about the
reliability of the test, particularly since Pretium publicly announced its hiring
of the consultant, described the consultant as a “recognized expert,” and
confirmed publicly that the sample tower was an integral part of its testing
process. Pretium had the right to voice its concerns about the reliability of
the test when it disclosed the information.
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Aidan Cameron, Kate Macdonald and Jack Ruttle

HAWES V. DAVE WEINRAUCH AND SONS TRUCKING
LTD.,2017 BCCA 114

This case involved the propriety of a sale of subsurface rights.

The plaintiffs were caretakers of a former mine site that had been active
until 1960. They resided in buildings on the former mine site and paid rent
to the owner of the mineral claims, Boliden Westmin (Canada) Ltd. Boliden
commenced steps to sell the property
to the plaintiffs, but the contract was
never executed. Assurances were made,
however, that the plaintiffs should treat
the buildings “as theirs”. Boliden was
acquired by another company, which
changed Boliden’s name to NVI Mining
Ltd. NVI later sold the property, including
the subsurface rights, to Dave Weinrauch
and Sons Trucking Ltd. The plaintiffs
disputed the sale, claiming they had

an equitable interest in the property
because Boliden and NVI had agreed to
quitclaim the portion of the mineral claim
under the lots on which they lived.

The British Columbia Supreme Court rejected the plaintiffs’ arguments,
finding that they had no equitable claim to the subsurface rights and that
the conveyance was lawful. Although Boliden had made a representation,
it was repudiated when Boliden was sold, had its board replaced, and
changed its name to NVI. 1

The decision was upheld on appeal. The Court of Appeal found that
Boliden's representation amounted to no more than a willingness to
negotiate with the plaintiffs about purchasing the property, and that NVI
subsequently did nothing to lead the plaintiffs to believe the houses would
be theirs if they continued to live on and be caretakers for the property.
Neither Boliden nor NVI induced the plaintiffs to do anything. Accordingly,
the plaintiffs had no equitable claim against Boliden or NVI, and therefore
also had no claim against Weinrauch.

1. 2015 BCSC 1727; see Mining in the Courts, Vol. VI.
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NATIONAL BANK OF CANADA V. KNC HOLDINGS LTD.,
2017 SKCA 57

In this decision, the Saskatchewan Court of Appeal held that s. 22 of the
Saskatchewan Builders Lien Act does not describe priorities, but instead
clarifies the nature of the assets to which liens attach.

Coast Resources Ltd., an oil and gas company, received various loans
from National Bank of Canada, and granted security in exchange. National
Bank registered its security interests against Coast Resources’ real and
personal property. Coast Resources’
indebtedness grew, leading National BUILDERS LIENS IN

Bank to SUCCGSSfU"y obtain the SASKATCHEWAN DO NOT

appointment of a receiver. The receiver TAKE PRIORITY OVER OTHER
became aware of several builders’ liens SECURITY INTERESTS.

that had been registered against Coast

Resources’ property and decided that

three of those liens had priority over National Bank’s security. Those liens
were paid out, while the remaining liens were not. Pursuant to a court order,
the receiver held back the remaining lien funds pending determination

of the priority between National Bank and the lienholders. The chambers
judge, considering himself bound by the Saskatchewan Court of Appeal’s
decision in Canada Trust Co. v. Cenex Ltd. (1982),131 D.L.R.(3d) 479
(Cenex), gave the lienholders priority. National Bank appealed.

The Court of Appeal allowed the appeal. After considering the legislative
history and broader context of s. 22, the Court overturned its previous
decision in Cenex, which held that a predecessor to s. 22 gave lienholders
priorities over other types of security interests. The Court of Appeal found
that nothing in s. 22 speaks to the priority of builders liens relative to other
kinds of security interests. Section 22(2), which concerns the reach of
builders liens in the specific context of mineral extraction operations, also
says nothing about the priority of the liens. As Cenex was no longer good
law, the chambers judge’s decision could not stand.
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Federal Court Upholds Hot
Re-Fueling Patent for Fracking
Machinery

Timothy St. J. Ellam, Q.C., Steven Tanner, James S.S. Holtom, Kaitlin Soye

Patents present complex, but valuable opportunities for businesses. In
this oilfield patent infringement case (Frac Shack Inc. v. AFD Petroleum
Ltd., 2017 FC 104, appeal ongoing A-63-17), the plaintiff, Frac Shack, sold
only one product, a simple but innovative fuel tank refilling system that

it protected by patent. When Frac Shack discovered that the defendant,
AFD, was competing with it by selling its patented technology, it sued for
patent infringement.

The Federal Court held that the patent was infringed and awarded Frac
Shack an accounting of AFD’s profits, reasonable compensation for the
period between publication of the application and patent issuance, and a
permanent injunction restraining any further infringement until the patent
expires in 2030.

The patent at issue concerned a fuel tank refilling system used with
hydraulic fracturing machines. The invention was designed to replace a
dangerous practice called “hot refuelling.” At a typical fracking site, multiple
diesel engines power various pieces of wellsite equipment. Each engine has
its own diesel fuel tank. Ideally, the equipment and the engines would

run around-the-clock to minimize downtime and prevent

wellbore deformations. To do this, it is critical that

each engine is adequately fueled. Fuel levels

are continuously monitored and fuel

tanks are refueled as needed.
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When fuel levels dip too low during operations, a fuel tank has to be refilled
while the equipment and engines are running. To do this, many businesses
used hot refuelling, whereby workers travel between running equipment
and engines with a charged fuel hose manually refilling the fuel tanks. Frac
Shack solved this problem by connecting the diesel fuel source to the
individual fuel tanks with multiple attached hoses. Recognizing that its
solution was novel, in 2010, Frac Shack applied for a patent.

In 2014, when the patent was issued, Frac Shack sued AFD for
infringement. In defence, AFD alleged that the patent was invalid for three
reasons:

- insufficiency of disclosure because the patent did not adequately
teach the public how to use the invention;

- claim overbreadth because the patent’s claims encompassed
embodiments that were not useful; and

- obviousness because the invention claimed would have been
obvious to the notional “person skilled in the art.”

The Court agreed with AFD in part, invalidating some of the claims. For
example, the Court found that a subset of the claims was broader than
the invention because they failed to disclose a fuel level sensor, which
was required to make the invention useful. As well, other claims were
determined to be overbroad because they were not limited to use during
fracturing operations at a wellsite, the

invention that had actually been made.

However, the Court rejected AFD’s ENFORCEMENT OF PATENT
arguments that the claims were obvious, ALLOWED LONG-TERM
and in the end, many of the claims MONOPOLY.

survived the various invalidity attacks.

As for infringement, certain claims were admitted to be infringed if they
were valid. Once the invalidity attacks on those claims were rejected,

a finding of infringement necessarily followed. Infringement of other
surviving claims was contested. In the end, a number of claims were held
to be infringed because AFD’s refuelling system had taken all of their
essential elements. Accordingly, Frac Shack was entitled to a remedy.

The Court awarded an accounting of profits, requiring AFD to disgorge to
Frac Shack the whole profit it had made on its infringing refueling systems.
At this stage, AFD argued that it had a “non-infringing alternative” defence.
In a non-infringing alternative defence, the defendant proves that it could
and would have made the same profit by selling a non-infringing product.
Therefore, the profits caused by the infringement are nil, and there are no
profits to disgorge.

The Court rejected AFD’s non-infringing alternative defence because the
alleged non-infringing alternative was not a true salable alternative. AFD’s
alleged non-infringing alternative was to use hot refuelling — the very
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problem solved by the invention. Hot refuelling was not a product ADF
could have sold. It was simply a longstanding refuelling method used in the
field.

The Court additionally awarded Frac Shack reasonable compensation

for the period between publication of the patent application and patent
issuance. The Court awarded a reasonable royalty at the licensing rate that
would have been negotiated between willing parties, in this case, 29% of
revenues.

Last, the Court awarded a permanent injunction, restraining further
infringement by AFD until patent expiry in 2030.

Although Frac Shack requested an award of punitive damages, the Court
declined to award them. The Court held that the high test to award
punitive damages — malicious, oppressive and high-handed misconduct —
had not been met in this straightforward patent case.

As this case illustrates, patents are among the most valuable assets that
natural resource companies own. By enforcing its patent rights, Frac Shack
succeeded in obtaining a further 13-year monopoly on its only product.

AFD has appealed to the Federal Court of Appeal.
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Aidan Cameron, Kate Macdonald and Jack Ruttle

BARRICK GOLD CORPORATION V. THE QUEEN, 2017
TCC 18

In this decision, the Tax Court of Canada considered whether profits
earned on closing out derivative instruments can be included in a
company'’s gross resource profits for the purpose of calculating a
company’s resource allowance under
the now-repealed s. 20(1)(v.1) of the
Income Tax Act (ITA).

Under section 20(1)(v.1) of the ITA,
mineral producers were allowed to
deduct a ‘resource allowance,’ or a
percentage of theirincome earned

from processing minerals. This income
was called the ‘gross resource profits’
and was calculated in accordance with
requirements from the regulations.
Barrick would enter into derivatives for
its anticipated gold production to hedge
the risk associated with fluctuations

in the price of gold. It did not enter into the derivatives for the purposes

of speculation. When filing its taxes, Barrick included the profits it realized
from closing out its derivatives in its gross resource profits. The Minister
disallowed the inclusion of the profits from its derivatives on the basis that
the profits were not sufficiently connected to Barrick’s production and
processing activities after Barrick sold the gold mine associated with the
derivatives. Barrick appealed.

The Court found that Barrick’s profit fell within the definition of ‘gross
resource profits’ and so Barrick was entitled to the full resource allowance
claimed in its 1998 taxation year. In doing so, the Court rejected the
Minister’s argument that ‘income from production and processing’ is
restricted to income derived from extraction from the ground. Rather, the
Court found that physical extraction is not necessary, that the income from
the derivatives met the test of being sufficiently connected to the business
of producing and processing to constitute income from that source. The
Court referred the matter back to the Minister for reassessment.
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FLINTSTONE MINING DIVISION LTD. V. BRITISH
COLUMBIA, 2017 BCSC 1328

In this case, the British Columbia Supreme Court considered whether a
contractor’s purchases of machinery and equipment in connection with a
mining operation qualified for an exemption from sales tax.

Flintstone Mining Division Ltd. was incorporated for the purpose of being
engaged by a company that owned a copper and gold open pit mine to carry
out dam construction at the mine. Later, Flintstone was engaged by the
company to perform work on a tailings storage facility and to remove rock
that had collapsed into the open pit to allow for the continued extraction of
ore. Flintstone purchased various pieces of equipment, including excavators,
haul trucks, dozers, dump trucks, and a crusher, for use in its work. Flintstone
claimed an exemption from sales tax, relying on an exemption from sales

tax for machinery and equipment purchased for use exclusively in the
‘development of mines," which was in the regulations to the former Social
Service Tax Act (now the Provincial Sales Tax Act). The exemption was
disallowed. Flintstone unsuccessfully appealed to the Minister of Finance,
and subsequently to the B.C. Supreme Court.

The Court reasoned that the word ‘development’ in the legislation was
limited to “the uncovering of a body or area which is to be the subject matter
of the extraction process and the preparation of the deposit or mining site
for actual mining,’ and that the machinery and equipment in issue could not
be the subject of an exemption because it had been purchased for use in
post-development operations such as production, operation or extraction.
The Court went on to find that even if Flintstone’s work could be considered
development of a mine, the company could not benefit from the exemption
because it did not regularly engage in the development of ‘mines,” which was
a further requirement under the relevant exempting provision. The Court
noted that Flintstone had only been involved with ‘one dam in relation to
one mine’, and not multiple ‘mines’ as required by the statutory language.
Accordingly, it was not entitled to an exemption from sales tax.

SIFTO CANADA CORP. V. THE QUEEN, 2017 TCC 37

In this case, the Tax Court of Canada confirmed that the Canadian Revenue
Agency (CRA) has no authority to issue assessments under the Income Tax
Act that run contrary to agreements reached between Canadian taxpayers
and the Canadian and U.S. tax authorities under the Canada—United States
Tax Convention.

Sifto operated a salt mine in Ontario, and sold rock salt to its U.S. parent
company. After Sifto voluntarily disclosed to the CRA that it had under-
reported its income from sales of rock salt to the U.S. parent company, the
CRA adjusted Sifto’s 2002-2006 income upwards and reassessed Sifto for
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those years. As a result, the income from 2002-2006 was taxed twice: in
the hands of Sifto and its U.S. parent company. The companies applied to
the Canadian and U.S. tax authorities for relief from double taxation under
the Canada—United States Tax Convention. The two tax authorities and
the companies reached agreements fixing the arm’s length transfer price
of the salt for the relevant years. Subsequently, the CRA audited Sifto and
reassessed the arm'’s length transfer price of the salt for the years 2004-
2006 at a price higher than that agreed upon by the two tax authorities
and the companies. The Minister argued she was bound to administer and
enforce the Income Tax Act by issuing the reassessment.

On appeal, the Tax Court of Canada confirmed that the CRA will not be
permitted to issue a reassessment that is inconsistent with a settlement
agreement reached with the taxpayer, nor can the CRA rely on the Income
Tax Act to subordinate a “mutual agreement” reached under the Canada—
United States Tax Convention. Rather, the provisions of the Convention
were to be given paramountcy over the provisions of the Income Tax Act.
The Tax Court of Canada remitted the matter to the Minister of National
Revenue for reconsideration.

THOMPSON CREEK MINING LTD. V. BRITISH COLUMBIA,
2017 BCSC 1128

In this case, the British Columbia Supreme Court offered guidance on when
mining companies may claim the ‘new mine allowance’ under s. 5(1)(a)(iv)
of the Mineral Tax Costs and Expenditures Regulation, which permits the
deduction of certain capital expenditures in tax filings when the output of
the mine is at least 25% more in the fiscal year following an expansion.

The petitioners operated a molybdenum mine. The petitioners determined
that the mine required substantial upgrading and carried out a major
expansion project that started in 2008 and completed in 2012. The
expansion resulted in a 70% increase over capacity prior to the expansion.
In their tax filings, the petitioners claimed they were entitled to a deduction
of one-third of the capital expenditures made in 2008 and 2009 — which
totalled C$64.5 million and C$36.2 million, respectively — under the

new mine allowance. In 2015, the government issued notices notices

of assessment disallowing the deductions. The petitioners appealed
unsuccessfully to the Minister of Finance. They then brought a further
appeal to the B.C. Supreme Court.

The Court analyzed the statutory language and held that the new mine
allowance only becomes available beginning in the first fiscal year following
completion of an expansion. In this case, the petitioners were not entitled
to claim the new mine allowance until 2013.
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Torts

Aidan Cameron, Kate Macdonald and Jack Ruttle

This case concerns an appeal by Taseko of the trial judge’s decision
dismissing its defamation claims against the Western Canada Wilderness
Committee (WCWC) and awarding WCWC costs. The trial-level decision
was reported in Mining in the Courts, Vol. VII.

Taseko claimed that five articles posted
on WCWC's website defamed Taseko.
The first three articles made various
statements about proposals Taseko had
submitted for a new mine. After Taseko
initiated a defamation claim against
WCWC and a WCWC director and
employee who had written two of the
articles, the fourth and fifth articles were
published which stated that Taseko had
initiated the lawsuit “to silence critics on
a matter of public importance.”

The British Columbia Court of Appeal

upheld the trial judge’s findings that the first three articles were not
defamatory and that although the fourth and fifth were defamatory, they
were protected by the defence of fair comment. However, the Court set
aside the trial judge’s award of special costs. The trial judge had considered
Taskeo's claim for punitive damages to be an economic threat potentially
intended to silence critics but did not make any findings on this issue or
determine that Taseko had an improper purpose in filing the claim. The
trial judge nonetheless held that Taseko’s claim for punitive damages
was unreasonable and should have been abandoned once a particular
environmental report was released.

The Court noted that the trial judge ‘missed a step in the analysis’
regarding special costs. Taseko’s continuing claim for punitive damages
was based on Taseko's pleading of malice on the part of the defendants,
and in order to find Taseko’s continuing plea of malice to be reprehensible,
the judge needed to find that there was no merit in that plea. However, the
trial judge held that two of the five articles were defamatory — meaning
that malice was made out and there was merit to the plea. The trial judge
accordingly erred in ordering special costs on the basis that the pleading
should have been withdrawn.
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About McCarthy Tétrault

About McCarthy Tétrault

McCarthy Tétrault LLP provides a broad range of legal services, advising on
large and complex assignments for Canadian and international interests. The
firm has substantial presence in Canada’s major commercial centres as well as
in New York City and London, U.K.

Built on an integrated approach to the practice of law and delivery of
innovative client services, the firm brings its legal talent, industry insight and
practice experience to help clients achieve results that are important to them.

Our lawyers work seamlessly across practice groups and regions
representing Canadian, U.S. and international clients. In the past five years,
we have acted for 43 of the largest 50 Canadian companies and for 30 of
the largest 50 foreign-controlled companies in Canada.

McCarthy Tétrault’s clients include mining companies, public institutions,
financial service organizations, manufacturers, the pharmaceutical industry,
the oil and gas sector, energy producers, infrastructure companies,
technology and life sciences groups, and other corporations. We have acted
for our clients in all practice areas, including:

- Aboriginal Law

- Antitrust & Competition

- Arbitration

- Bankruptcy & Restructuring
- Capital Markets

- Class Actions

- Commercial Litigation

- Construction

- Environmental Law

- Intellectual Property

- International Trade & Investment Law
- Labour & Employment

- M&A

- Mining

- Private Equity & Venture Capital
- Procurement

- Professional Responsibility
- Real Estate

- Securities

- Tax

- Toxic Torts

For more information, please visit www.mccarthy.ca to contact any of our lawyers.
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